United States Department of the Interior

FISH AND WILDLIFE SERVICE
Oklahoma Ecological Services Field Office
8014 Fast 21st Street
Tulsa, OK 74125-1428
Phone: (918) 581-7458 Fax: (318) 581-7467

In Reply Refer To: September 11, 2020
Consultation Code: 02EKOK00-2020-81.1-2932

Event Code: 02EKCK00-2020-E-07281

Project Name: Duck Creek Meat Processing Plant

Subject: List of threatened and endangered species that may occur in your proposed project
location, and/or may be affected by your proposed project

To Whom It May Concern:

The enclosed species list identifies threatened, endangered, proposed and candidate species, as
well as proposed and final designated critical habitat, that may occur within the boundary of your
proposed project and/or may be affected by your proposed project. The species list fulfills the
requirements of the U.5. Fish and Wildlife Service {(Service) under section 7(c) of the
Endangered Species Act (Act) of 1973, as amended (16 U.S.C. 1531 et seq.).

New information based on updated surveys, changes in the abundance and distribution of
species, changed habitat conditions, or other factors could change this list. Please feel free to
contact us if you need more current information or assistance regarding the potential impacts to
federally proposed, listed, and candidate species and federally designated and proposed critical
habitat. Please note that under 50 CFR 402.12(e) of the regulations implementing section 7 of the
Act, the accuracy of this species list should be verified after 90 days. This verification can be
completed formally or informally as desired. The Service recommends that verification be
completed by visiting the ECOS-IPaC website at regular intervals during project planning and
implementation for updates to species lists and information. An updated list may be requested
through the ECOS-IPaC system by completing the same process used to receive the enclosed list.

The purpose of the Act is to provide a means whereby threatened and endangered species and the
ecosystems upon which they depend may be conserved. Under sections 7(a)(1) and 7(a)(2) of the
Act and its implementing regulations (50 CFR 402 et seq.), Federal agencies are required to
utilize their authorities to carry out programs for the conservation of threatened and endangered
species and to determine whether projects may affect threatened and endangered species and/or
designated critical habitat.
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A Biological Assessment is required for construction projects (or other undertakings having
similar physical impacts) that are major Federal actions significantly affecting the quality of the
human environment as defined in the National Environmental Policy Act (42 U.5.C. 4332(2)
{c}). For projects other than major construction activities, the Service suggests that a biclogical
evaluation similar to a Biological Assessment be prepared o determine whether the project may
affect listed or proposed species and/or designated or proposed critical habitat. Recommended
contents of a Biological Assessment are described at 50 CFR 402.12.

If a Federal agency determines, based on the Biological Assessment or biological evaluation, that
listed species and/or designated critical habitat may be affected by the proposed project, the
agency is required to consult with the Service pursuant to 50 CFR 402. In addition, the Service
recommends that candidate species, proposed species and proposed critical habitat be addressed
within the consultation. More information on the regulations and procedures for section 7
consultation, including the role of permit or license applicants, can be found in the "Endangered
Species Consultation Handbook” at:

http://'www.fws.gov/endangered/esa-library/pdf/ TOC-GLOS PDF

Non-federal entities conducting activities that may result in take of listed species should
consider seeking coverage under section 10 of the ESA, either through development of a
Habitat Conservation Plan (HCP) or, by becoming a signatory to the General Conservation Plan
{GCP) currently under development for the American burying beetle. Each of these
mechanisms provides the means for obtaining a permit and coverage for incidental take of listed
species during otherwise lawful activities.

Please be aware that bald and golden eagles are protected under the Bald and Golden Eagle
Protection Act (16 U.5.C. 668 et seq.), and projects affecting these species may require
development of an eagle conservation plan (http://'www.fws.gov/windenergy/
eagle_guidance.html). Additionally, wind energy projects should follow the wind energy
guidelines (http://www.fws.gov/windenergy/) for minimizing impacts to migratory birds and
bats.

Guidance for minimizing impacts to migratory birds for projects including communications
towers {(e.g., cellular, digital television, radio, and emergency broadcast) can be found at: htip://
www.fws.gov/migratorybirds/CurrentBirdIssues/Hazards/towers/towers.him; http://
www.towerkill.com; and htp://www.fws.gov/migratorybirds/CurrentBirdIssues/Hazards/towers/
comtow.htmi.

‘We appreciate your concern for threatened and endangered species. The Service encourages
Federal agencies to include conservation of threatened and endangered species into their project
planning to further the purposes of the Act. Please include the Consultation Tracking Number in
the header of this letter with any request for consultation or correspondence about your project
that you subrmit through our Project Review step-wise process fiti/fwww Dusaovisouthwestiey
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Attachment(s):

= (Jfficial Species List

= USFWS National Wildlife Refuges and Fish Hatcheries
« Migratory Birds

= Wetlands
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Species List

This list is provided pursuant to Section 7 of the Endangered Species Act, and fulfills the
requirement for Federal agencies to "request of the Secretary of the Interior information whether
any species which is listed or proposed to be listed may be present in the area of a proposed
action”,

This species list is provided by:

Oklahoma Ecelegical Services Field Office
8014 East 21st Street

Tulsa, OK 74129-1428

(918) 581-7458
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08/11/2020 Event Code: 02EKOK00-2020-E-07281 2

Project Summary
Consuliation Code: 0ZEKOKO0-2020-511-2932

Event Code: 02EKOK00-2020-E-07281
Project Name: Duck Creek Meat Processing Plant
Project Type: WASTEWATER FACILITY

Project Description: The Muscogee (Creek) Nation is anticipating on developing and
constructing a meat processing plant, located directly South of the MCN
Duck Creek Casino,

Project Location:

Counties: Okmulgee, OK
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Endangered Species Act Species

There is a total of 6 threatened, endangered, or candidate species on this species list.

Species on this list should be considered in an effects analysis for your project and could include
species that exist in another geographic area. For example, certain fish may appear on the species
list because a project could affect downstream species. Note that 1 of these species should be
considered only under certain conditions.

1PaC does not display listed species or critical habitats under the sole jurisdiction of NOAA
Fisheries!, as USFWS does not have the authority to speak on behalf of NOAA and the
Department of Commerce.

See the "Critical habitats" section below for those critical habitats that lie wholly or partially
within your project area under this office's jurisdiction. Please contact the designated FWS office
if you have questions.

1. NOAA Fisheries, also known as the National Marine Fisheries Service (NMFS), is an
office of the National Oceanic and Atmospheric Administration within the Department of

Commerce.
Mammals
NAME STATUS
Northern Long-eared Bat Myotis septentrionalis Threatened

Neo critical habitat has been designated for this species,
Species profile: htipsfvcos besanvdgsnecies s
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Birds
NAME

Least Tern Sterna antillarum
Population: interior pop.
No oritical habitat has been designated for this species,
This species only needs to be considered under the following conditions:
= Towers {i.e. radio, television, cellular, microwave, meterclogical)
« Wind Turbines and Wind Farms

Species profile: ssavirenisnnie

3 oo}
Faistaged

Piping Plover Charadrius melodus

Population: {Adantic Coast and Northern Great Plains populations] - Wherever found, except

those areas where listed as endangered.

There is final critical habitat for this species. Your location is ouiside the ¢ritical habitat

wimferm dws sndsoniprcies/fu39

Red Knot Calidris canutus rufa
No eritical habitat has been designated for this species,
Species profile: hmides sriindferisneciesf 1884

Whooping Crane Grus americana
Population: Wherever found, except where listed as an experimental population

There is final critical habitat for this species, Your location is outside the oritical habitat,

Species profile: ypsfecos fvsgovibonsperion’?s

Insects
NAME

American Burying Beetle Nicrophorus americanus
Population: Wherever found, except where Hsted as an experimental population
Mo critical habitat has been designated for this species,
Species profile: :

Critical habitats

STATUS
Endangered

Threatened

Threatened

Endangered

STATUS
Endangered

THERE ARE NG CRITICAL HABITATS WITHIN YOUR PROJECT AREA UNDER THIS GFFICE'S

JURISDICTION,
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USFWS Nati
Hatcheries

Any activity proposed on lands managed by the Natlona! Wildlife Refuge system must undergo a
'‘Compatibility Determination’ conducted by the Refuge. Please contact the individual Refuges to
discuss any questions or concerns.

lildlife Refuge Lands And Fish
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Migratory

Certain birds are protected under the Migratory Bird Treaty Act! and the Bald and Golden Eagle
Protection Aci®,

Any person or organization who plans or conducts activities that may result in impacts to
migratory birds, eagles, and their habitats should follow appropriate regulations and consider
implementing appropriaie conservation measures, as described below.

1. The Mimraiory Birds Treaty Agt of 1918,
2. The Bald snd Galden Fagle Protection At of 1940,

3. 50 C.ER. Sec. 10.12 and 16 U.S.C. Sec. 668(a)

Bivds of Conservation Concern (BCC) list or warrant special attention in your project location.
To learn more about the levels of concern for birds on your list and how this list is generated, see

mapping tool (Tip: enter your location, desired date range and a species on your list). For
projects that occur off the Atlantic Coast, additional maps and models detailing the relative
occurrence and abundance of bird species on your list are available. Links to additional
information about Atlantic Coast birds, and other important information about your migratory
bird list, including how to properly interpret and use your migratory bird report, can be found
below.

For guidance on when to schedule activities or implement avoidance and minimization measures
to reduce impacts to migratory birds on your list, click on the PROBABILITY OF PRESENCE
SUMMARY at the top of your list to see when these birds are most likely to be present and
breeding in your project area.

NAME BREEDING SEASON

Harris's Sparrow Zonotrichia querula Breeds elsewhere
This is a Bird of Conservation Concern (BCC) throughout its range in the continental
USA and Alaska.

Probability Of Presence Summary

The graphs below provide our best understanding of when birds of concern are most likely to be
present in your project area. This information can be used to tailor and schedule your project
activities to avoid or minimize impacts to birds. Please make sure you read and understand the

ED_006315A_00000036-00009



FAQ) “Proper Interpretation and Use of Your Migratory Bird Report” before using or attempting
to interpret this report.

Probability of Presence (1)

Each green bar represents the bird's relative probability of presence in the 10km grid cell(s) your
project overlaps during a particular week of the year. (A year is represented as 12 4-week
months.) A taller bar indicates a higher probability of species presence. The survey effort {see
below) can be used to establish a level of confidence in the presence score. One can have higher
confidence in the presence score if the corresponding survey effort is also high.

How is the probability of presence score calculated? The calculation is done in three steps:

1. The probability of presence for each week is calculated as the number of survey events in
the week where the species was detected divided by the total number of survey events for
that week. For example, if in week 12 there were 20 survey events and the Spotted Towhee
was found in 5 of them, the probability of presence of the Spotied Towhee in week 12 is
0.25.

2. To properly present the pattern of presence across the year, the relative probability of
presence is calculated. This is the probability of presence divided by the maximum
probability of presence across all weeks. For example, imagine the probability of presence
in week 20 for the Spotted Towhee is 0.05, and that the probability of presence at week 12
{0.25) is the maximum of any week of the year. The relative probability of presence on
week 12 i5 0.25/0.25 = 1; at week 20 it is 0.05/0.25 = 0.2.

3. The relative probability of presence calculated in the previous step undergoes a statistical
conversion so that all possible values fall between 0 and 10, inclusive. This is the
probability of presence score.

Breeding Season ( )

Yellow bars denote a very liberal estimate of the time-frame inside which the bird breeds across
its entire range. If there are no yellow bars shown for a bird, it does not breed in your project
area.

Survey Effort (1)

Vertical black lines superimposed on probability of presence bars indicate the number of surveys
performed for that species in the 10km grid cell(s) your project area overlaps. The number of
surveys is expressed as a range, for example, 33 to 64 surveys.

Mo Data (—)
A week is marked as having no data if there were no survey events for that week.

Survey Timeframe

Surveys from only the last 10 years are used in order to ensure delivery of currently relevant
information. The exception to this is areas off the Atlantic coast, where bird returns are based on
all years of available data, since data in these areas is currently much more sparse.
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# probability of presence breeding season | survey effort no data

SPECIES JAN  FEB MAR  APR  MAY  JUN  JUL  AUG SEP OCT NOV DEC

Hartis's Sparrow
BCC Rangewide {CONY

Additional information can be found using the following links:

birds-ob-comservationconcermn.ohn

» Measures for avoiding and minimizing impacts to birds §
mEnagemenyproiec-asessmenttnol-and auidaneed
comservation-mensures.phn

Migratory Birds FAQ

Tell me more about conservation measures I can implement to aveid or minimize impacts
m migmmry birds.,

anacts to aﬂ bu‘ds at any }ocauan year round. Implementation of these measures is particularly
important when birds are most likely to occur in the project area. When birds may be breeding in
the area, identifying the locations of any active nests and avoiding their destruction is a very
helpful lmpam mlmmzzatmn measure. T@ see when birds are most hkeiy to oceur dﬂd be breeding

is ma} be adwsable depending on the type of activity yau are conducting and the type of

B
infrastructure or bird species present on your project site,

What does IPaC use to generate the migratory birds potentially eccurring in my specified
location?
The Migmwry Bird Resour{:e Listis (‘Qmprised of USF‘WS 'Bﬁa’d% of C nnwwaﬁma Concern

The migratory bird list generated for your project is derived from data provided by the Avian
Browledge Network (AKNY. The AKN data is based on a growing collection of survey, banding,
s pitizen svience datasets and is queried and filtered to return a list of those birds reported as
occurring in the 10km grid cell(s) which your project intersects, and that have been identified as
warranting special attention because they are a BCC species in that area, an eagle (Eagle Act
requirements may apply), or a species that has a particular vulnerability to offshore activities or
development.
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08/11/2020 Event Code: 02EKOKO0-2020-E-07281 4

Again, the Migratory Bird Resource list includes only a subset of birds that may occur in your
project area. It is not representative of all birds that may occur in your project area. To get a list
of all birds potentially present in your project area, please visit the AKN Phennlogy Tonl,

What dees IPaC use to generate the probability of presence graphs for the migratory birds
potentially occurving in my specified location?

The probability of presence graphs associated with your migratory bird list are based on data
provided by the Avian Knowledge Network {AKNY. This data is derived from a growing
collection of survey, bandine, and clibeen sclonee datasers .

Probability of presence data is continuously being updated as new and better information
becomes available. To learn more about how the probability of presence graphs are produced and
how to interpret them, go the Probability of Presence Summary and then click on the "Tell me
about these graphs" link,

How do I know if a bird is breeding, wintering, migrating or present year-round in my
project area?

To see what part of a particular bird's range your project area falls within (i.e. breeding,
wintering, migrating or year-round), you may refer to the following resources: The Comell Lab
of Onitholowy AL Abou Binds Bird Guide, or (if you are unsuccessful in locating the bird of
interest there), the ¢ | doey Meotronival Birds guide. If a bird on your
migratory bird species list has a breeding season associated with it, if that bird does occur in your
project area, there may be nests present at some point within the timeframe specified. If "Breeds
elsewhere" is indicated, then the bird likely does not breed in your project area.

What are the levels of concern for migratery birds?
Migratory birds delivered through 1PaC fall into the following distinct categories of concern:

1. "BCC Rangewide” birds are Birls of Conservation Congern (BCC) that are of concermn
throughout their range anywhere within the USA (including Hawaii, the Pacific Islands,
Puerto Rico, and the Virgin Islands);

2. "BCC - BCR" birds are BCCs that are of concern only in particular Bird Conservation
Regions (BCRs) in the continental USA; and

3. "Non-BCC - Vulnerable™ birds are not BCC species in your project area, but appear on
potential susceptibilities in offshore areas from certain types of development or activities
{e.g. offshore energy development or longline fishing).

Although it is important to try to avoid and minimize impacts to all birds, efforts should be made,
in particular, to avoid and minimize impacts to the birds on this list, especially eagles and BCC
species of rangewide concern. For more information on conservation measures you can
implement to help avoid and minimize migratory bird impacts and requirements for eagles,
please see the FAQs for these topics.

Details about birds that are potentially affected by offshore projects
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05/11/2020 Event Code: 02EKOKO0-2020-E-07281 5

For additional details about the relative occurrence and abundance of both individual bird species
and groups of bird species within your project area off the Atlantic Coast, please visit the
Murtheast Qeean Dats Portal The Portal also offers data and information about other taxa besides
birds that may be helpful to you in your project review. Alternately, you may download the bird
maodel resuhs files under ymg f[he partal maps through the NOAA NCCOS Integrative Statistical
Mo : Distributions and Abundance on the Atlantic

{}&Eiﬁ‘i L mmma;mi Shelf pm;ee:t webpage

Bird tracking data can also provide additional details about occurrence and habitat use
throughout the year, including migration. Models relying on survey data may not include this
information. For additional information on marine bird tracking data, see the Diving Bird Sudy
and the panctag studies or contact Caleh Splegel or Pam Loring.

g

What if I have eagles on my list?
If your project has the potential to disturb or kill eagles, you may need to ghizin g prrmit to avoid
violating the Eagle Act should such impacts occur.

Proper Interpretation and Use of Your Migratory Bird Report

The migratory bird list generated is not a list of all birds in your project area, only a subset of
birds of priority concern. To learn more about how your list is generated, and see options for
identifying what other birds may be in your project area, please see the FAQ “What does [PaC
use to generate the migratory birds potentially occurring in my specified location”. Please be
aware this report provides the “probability of presence” of birds within the 10 km grid cell(s) that
overlap your project; not your exact project footprint. On the graphs provided, please also look
carefully at the survey effort (indicated by the black vertical bar) and for the existence of the “no
data” indicator (a red horizontal bar). A high survey effort is the key component. If the survey
effort is high, then the probability of presence score can be viewed as more dependable. In
contrast, a low survey effort bar or no data bar means a Jack of data and, therefore, a lack of
certainty about presence of the species. This list is not perfect; it is simply a starting point for
identifying what birds of concern have the potential to be in your project area, when they might
be there, and if they might be breeding (which means nests might be present). The list helps you
know what to look for to confirm presence, and helps guide you in knowing when to implement
conservation measures to avoid or minimize potential impacts from your project activities,
should presence be confirmed. To learn more about conservation measures, visit the FAQ “Tell
me about conservation measures I can implement to avoid or minimize impacts to migratory
birds” at the bottom of your migratory bird trust resources page.
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tlands

Impacts to NWI wetlands and other aguatic habitats may be subject to regulation under Section
404 of the Clean Water Act, or other State/Federal statutes,

For more information please contact the Regulatory Program of the local U.S. Army Corps of
}

Please note that the NWI data being shown may be out of date. We are currently working to
update our NWI data set. We recommend you verify these results with a site visit to determine
the actual extent of wetlands on site.

FRESHWATER POND
= PUBHh

RIVERINE
« BIUBH
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EAGLE ;
ENVIRONMENTAL |
CONBULTING

Scope of Work and Proposal
Waters of the US Dielineation
Proposed Meal Processing Plant
OGkmulgee County, OK

Eagle Environmental Consulting, Inc. (EEC) proposes to perform onsite field surveys relative to waters
of the United States Delineations pursuant to Section 404 of the Clean Water Act (Section 404)
associated with the proposed project. The project area is on the location map below for reference and
accuracy confirmation. The project area is approximately 37 acres in size and is shown below for
reference and accuracy confirmation. The proposed scope of work is as follows:

Wetlawd and Waterieay fielinentions
The prospective property requiring investigation for waters of the United Slates, including wetlands
would be canvassed using pedestrian survey techniques to identify and delineate the jurisdictional
wetland and waterway jurisdictional area boundaries. The field survey would be associated with a
determination of potential waters of the United States, including wetlands and would involve the
delineation or demarcation of all jurisdictional area boundaries. A wetland and waterway location map
will be included in the report of survey to provide the actual location of each identified jurisdictional
frature. Acreages and footages of cach feature will also be determined. Each area exhibiting potential
wetland characteristics will be sampled secording to the required scientific protocol. Wetland
boundaries and the jurisdictional area of each waterway will be defined. Three parameters must be
identified for a prospective aquatic site to be considered a wetland. These parameters include
hydrophytic vegetation, hydric soils, and wetland hydrology. Determination of any onsite wetlands will
be made in accordance with the USACE Wetland Delineation Manual, January 1987 Edition, Regional
Supplement, and associated policy documents,

The following tasks will be performed:

Field survey of the project area

Identify all potentially jurisdictional areas

Delineate alf jurisdiciional area bounduries

Determine acreages of identified feamves, including wetlandy and/or ponds
Determine area and linear footage of waterways, if present

Provide visual reference for each investigated aquatic feature

Complete wetland data collection forms

Develop Wetland and Waterway Location Map

FPrepare and submit Report of Survey in electronic form

¥ ¥ & & & & B % £

The cost to perform this task would be $4.008.80.

EEC would commit to initiating the field surveys upon receiving notice to proceed. The estimated
schedule 1o complete field and reports of survey would be approximately 1-2 weeks. All
correspondence will be coordinated with Mr. Brett Sands. We appreciate the opportunity to provide this
information and would look forward to working with you,

Sincerely,

7 < .
. /j /{2{/,4{ _____ 7<)’ il G

Steven R, Volaw November 9, 2020
President

PO Box 335 .0, Box 5446
Vinita, ldobiomis 74361 svinegelesin oo Fort Soeith, Avkansps 72987
SIR-Z72.7636 FIE-597.3018
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